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MR. BOYDSTOM: Thank you, Your Honor.
{Pause. )
JUDGE BARNETT: Ms. Plovnick, was
there something in Mr. Galaz's oral testimony
that was not in any of his written material?

M5, PLOVHICRK: ie expanded at great
length yesterday, I think, of things on issues
that -- but I think the topic was in hiz written
testimony, but he expanded on it yesterday in
oral testimony. I will also add that we have a
pending motion to strike his whole testimony, and
not prevent him to testify.

And we said in there that we would
need to call Ms, Saunders as a rebuttal witness
if that motion were granted, hut‘the motion
remains pending. So this was another reason why,
you know, We had to do this, because if Mr. Galaz
had not testified or had net raised any of those
issues in oral testimony, or admitted his written
reburtal testimony, we wouldn't have had to do
this today.

“Yeour Honor, they knew

MR. BOYDSTON:
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before they started what your position was on the
motions, that the motions would be decided later
on. So during their direct case, they knew that-
Mr. Galaz was going to get up and testify.

Moreover, I'd like to know what
subject is new in his oral testimony, because
there wasn't anything new. Ms. Plovnick said he
I don't know what he went
into more detail about. I think what this is
going to be about is issues involving the
Canadian Copyright Collective. That was front
and center --

JUDGE BARWETT: Well, Mr. Boydston,
you just said I don't know what it was, and then
you went about supposing that it might be.
Please don't.

MR, BOYDSTOL: ALl right, I won't.

You're right. I'm guessing, okay.
JUDGE BRRNETYT: Mot & gowd idea.
MR. BOYDSTOH: Wo. Perhaps Ms.

plovrick can mell us all whav she's referxing to,

becuuse she didn't specify.
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JUDGE BARNETT: Well, I don't thinks
she needs to, because I think that under the
circumstances, since we had motions filed on the
eve of the hearing and we haven't been able to
rule on them or read any responses to them, we
have to hear all of the testimony and then
conclude after the hearing, after reading your
responses and replies, which of it will stay in
the record =znd which will not.

MR. BOYDSTON: I understand, Your
Honor. It's just that they -- you said that
before they went into their case, and they
therafore knew that you were withholding your
ruling in abeyance when they were in their direct
case. Yet for tactical reasons, it appears they
held back their witnesses anyway.

JUDGE BRRWETT: And I heard that when
you said it the first time, Mr. Boydston. Your
objection's overruled, and Ms. Saunders can
testify under the circumstances., As I sald, we
did not choose for all of these motions to come

in on the eve of the hearing. But those are the
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facts wa work with. We didn't make the facts.

So Ms. Saunders can testify in
response to Mr. Galaz's specific representations
that caused your heartburn, Ms. Plovnick.

M5, PLOVHICK: Thank you, Your Honor.
MR. BOYDSTON: Deoes that mean that if
there are new things or things that are expounded
on by Ms. Saunders, we may have an opperctunity te
similarly bring Mr. Galaz back up?

JUDGE BARWETT: Well it says the
parties will have a brief opportunity to respond
to points raised in written rebuttal statements
or oral testimony of other witnesses. We didn't
make this stipulation either. You guys did,
okay. Okay.

5. PLOVNICK: MPAA calls Ms. Saunders
to che stand.

JUDGE BARMETT: Please xaise your
right hend.

Wiereuwpon,
JAHE SAUNDIRS

was culled as & witness and, after having been
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fivst duly sworn, was examined and testified ms
tollows:
JUDGE BARWETT: Please be seated.
RPBUTTAL DIRECT EXRMINATION
BY MS. PLOVIIICK:
(4] Ms. Saunders, would you please state

your pame apd spell it for the record?

A Jane Sauvndeérs, J-A-N-B, S=-A-U-N-D-E-R-

o How Ms. Sauvnders, I know you testified
already in this proceeding during the preliminary
hearing, su we're going to keep this vexy bxief.
Just to refresh our memories, let me ask you a
Are you currently

few background guestions.

employed by the MPRR?

R Yes, I am.
Q And what's your position there?
A I'm the seniox vwice president, Rights

Management and Policy.

o How long have you been in that
position?
A I'ye Been in that position as a senior
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vice president for seven years. I have worked
for the MPAR just over 20 years.

Q At MPAA, are you responsible for
managing their retransmission royalty program in
the U.5, and internationally?

B Yes, I am.

Q And yon testified before at the
preliminary hearing as to all the countries that
you're involved with.

But just to recap, that

includes Canada and Europe; is that correct?

A Yes.

Q All right.

A All the countries of Europe.

Q All the countries in Europe. So are

you involwed in any collection socicties or

royalcy collectives in those countries?

A Tes, T am.
Q Which ones?
A I directly supervise the Copyright

Colieetive of Cinada, othersise known as CCQ, =2rd
I am & hoard meubex, one of il on the Brecutive

Commitiee, now called the Executive Board of

ip
1
12
13
14

14

z0
4l

F¥

22
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RGICORA.
Q Mew is MPAR responsible for royalty
distributions in Australia?
A Ho. *
Q %o Ms. Saunders, in your written

direct testimony in these proceedings, which was
admitted at the preliminary hearing, you
discussed the use of viewing by certain
international collectives; is that coxrect?

A Retually, in Canada I discussed the
use of viewing by the Copyright Royalty Board,
which is the equivalent of this beody in Canada,
and I did discuss viewing as used by AGICOA in
Geneva.

Q How Ms. Saunders, are you aware that
Mr. Galaz submitted written rebuttal testimony in

this proceeding?

A Yes, I am.

Q Have you reviewed Mr. Galaz's
testimony?

A I did.

Q Do you agree with Mr. Galaz's

224

statements about the use of viewing by the
Copyright Royalty Collective in Canada and
AGICOA?

R By the CCC, no, I do not agree with
that or with his statements with regard to
AGICOA's nem-use of viewings.

Q Can you explain why not?

A Well, it was my understanding -- it is

my understanding that both CCC and AGICOA rely on
viewing in some measure, to some degree, in
distributing royalties their claimants.

] S50 when you reviewed Mr. Galazn's
testimeny, what if anything did you do?

A I was surprised to see the references,
that he had frequent contacts at CCC that
confixned te him chat viewing was sbsolutely not
relied upon, and I was surprised by his zuference
to AGICOh. I think he referred o a website
refexence, in which he said that it was clesx
from tha’ RGICCOA website that viewing was not
relied upon as a basis for distrivution.

2 So did you take any action a3 @
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result?

A 1 did, I did. I contacted both the
eisecutive directox of CCC, Lucy Medeiros, and the
managing director of AGICOR, Tom De Lange, and I
asked them if they would be willing to look at
the relevant portions of Mr., Galaz's rebuttal
testimony, that affsctsd each of their
vrganizations.

Q And did they look at Mr. Galaz':s
testimony?

A They did, they did.

le] So -- and I think you said, but who is
Lucy Medeiros again?

A She's the executive director of the

Copyright Collective of Canada.

Q And vho is Tom De Lange?
¥ He is the managing directox. It's
essentinlly the same function at RGICOA. They

are in charge of the entirety of the company and
the cperations.
Q llow Ms. Saunders, can youw please look

nt the orange binder that's over there next to

226
you, and £flip to MPAA --
A It's net in English.
o ‘fes. This one -- if I may approach
the witne=sy, I can help hex.
JUDGE BARNETT:

You may.

BY MS. PLOVNICK:

Q So you can find the one that's French.
A Okay. Here it is. Okay.
Q So if you could please flip to MPAA
Exhibit 374 --
JUDGE BARNETT: -- 374.

M5. PLOVMICK: These axe additional
exhibits that we added prior to the hearing and I
brought them in and gave them to Ms. Whittie, and
hopefully they have now made it, new teo your --

ME. BOYDSTON: llot to my =--
HS. PLOVNICK: lot to your -- well wve
also sunmitiesd & revised PDF that inciuded those
as weil, so --

{Off miicroghone: discussion

45, PLOJHICK: I think Judge Barnett's

binder wee updated. ©Oh, so thot when I did that,

20

&

22
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I don't know if we had everyone else's binder at
the time, but Ms. Whittle has copies.

JUDGE STRICKLER: Jucdge Feder'‘s
holding bhis bindexr in his hand. He's holding all
of the binders in his hand.

{Simultaneous speaking.)

JUDEE FEDER: -~ have vou updated the
exhibit?

MS. PLOVHICK: All right. BAnd I can
pive you, if you would like the paper copies 1
have in mine.

JUDGE BARHMETT: We can share.
M5. PLOVNICK: Thank you.
JUDGE BRRWETT: Go right ahead.

BY MS5. PLOVHICK:
Q ALL right. Ms. Samnders, what is MPAA

Exthibit 3742

A It is a declaration from lLucy
Medeires, Executive Directox of the Copyright
Collective of Canada.

o fnd is this the declaration that Ms.
Hedeiros sent to -- based on your solicitation ox

228

regquest?

A I -- as I said, I contacted each of

Lucy Medeiros and Tom De Lange when I read the
rebuttal testimony, and I asked each of them to
inform me whether the statements made by Mr.
Galaz in that testimony were, his testimony were
accurate.

After reviewing that testimony, they
responded to me directly that several of the
statements in his testimony wexe not accurate,
and I asked each of them in turn if they would
digcuss with my counsel, providing a declaxation
in this proceeding, to correct the record, and
they each agreed. At that point I curned it over
to you guys.

Q So MEMA Brhibit 374 Ls the declaxation
hat was received by Lucy Medelros?

. Cosrect.

o And MPAR Zxhiibit 375, which is the
aext enhikbit in the bipder --

A Yes,

Q is that the declaxation that was
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recuived from Tom De Lange?
A Yes, it is.

MS. PLOVNICK: MPAA moves to admit
MPAA Exhibits 374 and 375.

MR. BOYDSTOM: Your Honor, we object.
These witnesses are not here to be cross-
exanined. They were never designated as
witnesses at any point. The declaration
opviously is hearsay.

I know we have a liberal policy of
hearsay, declarations have been admitted many
times, both submitted by ourszelves and by MPAA
and 5DC end I undexstand all that, but you have
exciuded declarations at certain times, and I
think this {s that sort of a time, particularly
because these are witnesses who are testifying
about controverted facts, and making very
specific accusations about the truth of the
statements of another witness, and I have no
opportunity to cxoss-exaﬁine them. And on that
basis, I object to their admission.

MR. HACLERN:

o ebjection.

230

JUDGE BARNETT: Ms. Plovnick?
Ms. PLOVWNICK: Yes, Your Honor we
would simply state that in the preliminary
hearing we were permitted to offer declarations
of witnesses that were not present, in response,
in responding to things that were raised in
written rebuttal statements.

We see this is a similar situvation.
This is a response to assexrtions made in a
written rebuttal statement. These declarations
are also attached as exhibits to ovur motion te
strike, and we -- as we said in there, we --
should our motion to strike be granted, we
wouldn't have needed to call Ms. Saundery ox to
bring in these declarations, but thexe has not
yet been & ruling on the motion ta sftrite. BSo we
are offsring tnem as exhibits.

MR. BOYDSTON: Your fionox, we receilved
ther three business days ago. igain, more
important at that, uwniiike the declarations that

Yo Eave traditionally admitted in the claims

proceeding mapect, these go to suvbstantive issues

.
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about what other witnesses are saying. Most of
those declarations were people saying yes, I
signed a document. This is different.
JUDGE BARNETT: I tend to agree with
you, My, Boydston, but in an abundance of
cavtion, because we do have these pending
motions, I'm going -- we're going to reserve on
these two end we'll wait and ses what the motionw
say, what the responses say, and then go fzom
thers. Seo if you have any other guestions fox

Ms. Saunders you may proceed, but we'll reserve
on whether these are admitted ox not.

{Wnerevpon, ruling was reserved on the
ndmission of above-referred to document marked as
MPAA Exnibics Me. 374 apnd 375.)

MS. PLOVRICK: May the witness refer
to them, since your ruling is rxeserved? Or --

JUDGE BARNETT: Yes. They'rze -- yes.

It'll be entered in the record if we nead it and

out of the record if we don't, or disregarded if

we don'‘t. It won't be out of the recoxd.
BY MS. PLOVIICK:
232
Q So Ms. Saunders, did you have

conversations with Lucy Medeiros before she
executed the declaration?

A The conversation I had with Lucy
Medeiros was as I think I just said, that I asked
her to refer -- review Mr. Galaz2's testimeny in
regards to the statements about CCC and the use
of viewing, and I asked her to be in touch with
my counsel te provide am alternative to -- to
provide a;cuzate information in response to the
points that he made in his rebuttal.

Q And does Ms. Madeiros provide that
accurate information in her declaration?

A She does. She told me and Ms. --
WR. BOYDSTOM: Your Homoxr, I object to
this as hearsay, nunver one, and number twe, the
document, LF it's admitted, speaks for itself,

THE WITIESS: Let me say it anothex
Way.
CTIDGE 3ARGETY: Sustzined. Do vou

nave anotiner giestiom, Ms. PlLownick?

3Y MS. PLOVNICH:
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i 4] Ms. Zaunders, do you know what the 1 there is a simulcast, wnen they're shown
F Aceurate CCC royalty distribution, or what the Fa distantly in more than two markets at the same

accarate statements are, about CCC's L} time.

s drstyibution? A JUDGE STRICKLER: Well actually,

! 4 A That CCC -- ] they're, so I understand it, you're here to
1 MR. BOYDSTOM: Your Honor, I -- could 0 authenticate the, Ms. Medeiros declaration, or
We have 4 little more specificity? I object on i this declaration?

4 the miounds it's ambiguous, or leading. " THE WITHNESS: Yes.

! JUDGE, BARHWETT: I don't think it's B JUDGE STRICKLER: Her declaxation.
1 leading but it is a little ambiguous. Could you n You're not here to testify as to how the CCC
1 restate the guestion, Ms. Plownick? 11 handles it. 1t's through her declaration that
12 BY MS. PLOVHICK: 14 we're learning about the corrections to Mr.

14 Q 5o Ms. Seundexrs, you said that you 13 Galaz, the alieged corrections te Mr. Galaz's
14 spoke with Ms. Medeiros regarding this, and you 1 statements?
1%  esked her to correct the record. HAre you avare 14 THE WITNESS: It is certainly true

i  what statements Ms. Medeiros identified that that I'm here to support the declaration or

1t needed to be corrected? ™ introduce the declaration. That is correct. I
1w MR. BOYDSTON: Your Honox, objection. I am also, however, able to say-as B general

1% This is the same guestion, asking her to 1% matter, that CCC relies upon viewing when it

mn ﬁasically parrot what Ms, Medeiros said. 20 performs its distribution, and I can say that in
a1 MS. PLOVMICX: 1 asked if she's aware. 21 my capacity as supervisor of Lucy Medeiros of the
22 JUDGE BRRWETT: Sustalined. 22 CCC. In other words -—-

234 236

i BY MS. PLOVNICK: i JUDGE STRICKLER: I'll tell you what.
2 Q So Ms, Saunnders, are you aware of 2 Excuse me. I'i1l tell you my confusion, because

E whether the CCC relies on program viewership 3 in Article 8 of the CCC that you, that's

i ratings for -- 4 referenced in the declaration and that you

L] A Yes I am, and yes it does == 4 referenced, the concept of viewing rate is not

LS Q Can you provide -- 8 mentioned with regard to the relative amount of

T A == rely on viewership. 7 viewing until after the simulcast weighting,

] Q Can you please explain how it does? & isn't that right?

n A The CCC methodology, one of the o THE WITNESS: That is -- I believe
i facters of the CCC distribution methodology i there's an order of go in terms of how they apply
32 relies on program viewership ratings. 1 their factors. That's correct. I woulid love to
12 Q And with regard to AGICOR -- | 12 see Article 8 because I think, to me the relevant
13 JUDGE STRICKLER: Excuse me. I'm i3 portion of --
8 sorry, before you go to AGICOA, to your 14 MS. PLOVMICK: I believe that's --

184 understanding, does the CCC rely on viewership L JUDGE STRICHLER: &tiil of --
i onky if, when it's doing the simuiceast rating? 16 WS, PLOVHICK: =- an item of IPG's
xr THE HWITMESS: WNo, Your Honox, it is . e exnibite,
I not, that is not my understanding. I have to ik JUDGE SYRICKLEBR: IPG Hxhibit 163, if
ik confess, the simuicast issue is, for me, o 1i e p ] sonebody couid put that in fxont of the witness.
a0 -- not unclear, bukt I have never fully -- the way a0 ¥S, PLOVIICK: L63, +f I muy aporoach.
2 L understuand the simalcast issue is that CCC is, i JUDGE BARNESTL: s Lt -- I =mhink it's
22 attempts to minimize or discount orograms when 22 =y

Neal R. Gross and Co., Inc.
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ME., PLOVHICK: Well that's --

JUDGE BARNETT: They have to be
numbered. 1 don't sce a one.
MS. PLOVNHICK: TIt's --
MR. BOYDSTOM: The firsat exhibit in
the second binder. May I approach, Your Henox?

JUDGE BARMETT: You may. We wownld --
it's not too --

M5. PLOVNICK: 1It's the first exhibit.
MR. BOYDSTON: The first in the second
bindex.

JUDGE BARNETT:

Okay, got it. We got

== thank you. Okay, so we're talking about
Article §.

THE WITHESS: So, there go -- it goes
through a narrative that attempts teo describe in
ns best as a distribution rule can describe, hew
the weights are -- how the distribution is
wndertaken, and how each show is compensated, or
how zovyalties are allocated to each show that is

puid for.

And it goes -- as I said, there's an

238

exder of go in terms of how they --

JUDGE STRICHLER: Are you saying, an
order of go?

THE WITHESS5: Yes.

JUDGE STRICKLER: What deoes that mean?

THE WITMESS: 1I'm soxry, yes. 5o,
they determine the viewing rate. The way it
works, weight is calculated starting with the
determination of its svpply weight, next the
simuicast weight, if any. I don't think that
every show has a simulcast weight, or maybe they
all do but some of them have -- there's no
diminution because there's no simulcast.

And then, after all of that, dot da
dot da dot, the viewing rate, let me resd this,
the lLast sentence --

JUDGE STRICHLER: The viewing xate,
the penultimete sentence, actually?

THE WiTHW2£S: The penuitisate
sentence, yes sir., Yes. CThe viewing rate is

then calcalated by ruitiplying the simulcast rate

by viewing factors which xeflec: the relative

20

2i

22

26
2!

22
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amount of viewing of CCC shows on distant signals
on the applicable day of the week and during the
applicable time period when the retransmission
OCCUIS.

JUDGE STRICKLEZR: So because that
sentence makes reference to multiplying the
viewing rate by simulcast weight, does that not
mean that that cencept only applies when you have
a simulcast weighting?

THE WITHESS: Well it -- yes, except
that I believe that some of the simulcast
weightings mre basically zero, or maybe it's a
hundred. In other words, there's no -- when this
-~ the simulcast weight is always applied but
semetimes the simulcast weight has no influence,
has no relevance because there is no simulcast,
because not every distantly retransmitted show,
in my understanding, is simulcast.

JUDGE STRICKLER: But if the simulcast
welght was zero, that sentence says the viewing
rate is then calculated by multiplying the

simuleast weight. That would give a program zero

240

viewing rate --

THE WITHESS: Yes.

JUDGE STRICKLER: =-- which doesn't
make any sense.

THE WITNESS: I totally aogree with
Your Honor and I wish that I vnderstood more
about the mechanics. What I undexstand is in a,
in the sense of words, not of numbers, and it is
as I have, I am trying to explain, is that if
there is no simulcast, there is no impact of
simulcast diminution in the royalty value based
vpon a simulcast if one does not occur.

JUDGE STRICKLER: Okay.
THE WITNESS: That's the best way that
I can articulate that. But that the viewing, the
relative amount of viewing, on the applicable day
of the weok and during the appliceble time
pericd, is elso relevant, as is seid in the
peruliimate santence.

JGI2GE STRICKLER: Thank you.

BY M5. PLOVUHICH:

Q Ms. Saundexs, with regard to AGICOA,
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t I believe you testified at the preliminary i fingers on it at this moment. Oh, wait a minute.
‘ hearing that you're on the board of AGICOA? 2 One second.
| R Yes. 4 Q Ms. Saunders, if vou could look at the
4 (4 So Ms. Saunders, are you aware if -- 4 fiyst page of Exhibit -- IPG Bxhibit 152,
K does AGICOA use program Viewing measurements? L) 3 The first page?
i A As a matter of fact, 1 am extremely i [«] That's the exhibit that I have in my
aware of that, not only in my capacity &s a board ! binderx.
b member but also in my, from my days as being on H A It sayvs, definition ef work, what
) the Tdentification Commission from RGICOA, and “ times of work can I declare.
1t having been as a board member, we are all n ] Oh, you know, I may have a different
11 informed of any promulgation of distributien 1l number .
14 rules, of updating of distribution rules, and so 17 A Oh, I'm %o soxxy. I was looking at
14 1 am extremely aware of the RGICOR distribution 14 the wrong page. Row I see it. Okay. Yes, I do.
i program, and I know that they take account of 14 There I thought I was losing my mind for n
N viewing, and wherever possible, T alsoc know, 1% second, so yes.
REs because I'm alsc on the finance committee of ig @  And what language --
14 AGICOR and I therefore am ipvolved in the budget, 1 A In the matching of broadcasts, on the
e inecluding budgeting items for purchasing of 1n first page of IPG Exhibit 152, in the second
1% viewing, that viewing is purchased wherever 19 paragraph, matching of broadcasts, the words are,
£ possible and used per program. 20 "Having allocated royanlties to broadcasts on the
71 Q 5o, Ms. Saunders, could you piease 21 basis of duration and auvdience, AGICOA then
27 turn to IPG Exhibit 152, which I think may be in 2z identifies the right holders for each of the
242 244
3 the other IPG binder, if I mey aporoach. I will 1 broadcasts based on their declared rights on
2 -— 2 audio vispal work.™ I can see that language on
3 JUDGE BARNETT: Yes. 3 the website needs some updating since the grammar
% M5, PLOVNICK: -- see if I can seek L is not great there,
5 out that one. 5 Q But so, what does the vse of the word,
¢ THE WITHESS: Oh wait. That one I [8 acvdience mean in that sentence?
7 have to -- wait, one? 7 A It mean# the measured audience for the
# BY M5, PLOVEICK: f viewing.
“ Q 1522 ’l MS. PLOVNICK: All right. I have ne
10 A Ch I'm soxry. Thezre's some numbers on 10 further guestions for Ms. Saunders at this time.
11 the back and some on the front. That's what was 17 JUDGE BRRHETT: Mr. MacLean, any
i confusing. Okay. Yes. 12 guestions for Ms. Saundexrs?
13 Q And what is IPG Exhibit 1522 MR. MACLEAN: WMo, Your Honor.
i A It appears to be -~ oh, it is a page i4 JUDGE BARNETT: Mr. Boydston?
' 4 1lifted from the -- copied from the website of i MR. BOYDSTO: Yes, Your Homor. Thank
% RKGHCOh, which asddresses the discribution ruies of o you,
it AGICOR. 17 CROSS-EUAMINATION
1 Q Ls therxe any language on IPG Exitibit 14 EY MR, Z0YDSTON:
1o 152 that mekes xeference to viewing? It Q Good afternoon, Ms. Saundexs. I'm
@i A There L&, there is, there L5, IL'm au Brian Soydston, cownstl for IPE. Let me &rk you
b fuae wrying te find -~ I knok there's a reference 21 zo look st Rrticle 3 zgalin.
22 to use of audience data, but I cannot lay my 22 A I do.
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Q¢ And before we get into the specifics

ol that well, no. Let's get into the

specifics of that. Okay, now temporary, could
you just --

MR. MACLEAM: “Your Homor, what s the
exhibit number?

MR, BOYDSTON: I don't -- beg your
pardon, Your Honor. It is Exhibit i63.
MR. MRCLERM: Thank you.
MR. BOYDSTOH: And it's the third
page.

MR. MACLEAM: Got it.

RBY MR. BOYDSTOH:

Q Mow, the first sentence ‘11 read,
"Allocations of all royalties to he given work
are determined by the work share of the combined
weight of all works in CCC's data for that year™
dash, “the work's Viewing Weight." And the
viewing weight is capitalized, correct? My
understanding is because viewing weight is

capitalized, it's being churacterized as a term

of art. Is that your understanding?
246
A I -
Q or a defined term, I should say, not

a term of art.

A I do not take that to be a defined
term, quite honestly, Mr. Boydston. I don't., I
have ne -- it's capitalized, yes. It may be, but
1 don'‘t even think it's & term of art, gquite
frankly.

o] Well, they're not -- the neit sentence
says, "Each work's weight reflects its durationm,
the number" -- let me stop there. By duration,
do you interpret that to be something other than
itg length?

A Ko, I do not.

Q Then it continues, "“the nupber of

Canadian retransmitzcers subscribexs that received

the work on a distant television sigral,” -- I'LL

stop :here, UWould you agree with me that chat

means essentlally what it says? t's & tally of
hiow many subscriber: could kave seen the worik in

guestion, because They Were subscribexs?

A I do not know if it could -- if it's

in

11

12

18

14

20

21

22
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asubacribers that could have receiwved the signal,
no. It could be the subscribers that actuaslly
did, based on --
o And that makes you -~ what in that

phrase suggesta timt to you?

A My comprehension of the English
language.
Q Okay. Then it continues, “and the

share of overall viewing experienced in the day
part of the day of the week and in the season
when the work was retransmitted." Kow, that last
phrase, 1s it your Interpretation that that
refers to something other than the amount of
people viewing -- or excuse me, the day part in
which it was viewed?

A Okay. So the share of overall viewing
experienced in the day part on the day of the
week in the season, in the day of the week and in
the season when the work was retransmitted. What
-- you'ze asking me if I understand that to refer

to audience or viewing? HBecause I do.

Q Do you think it refers to ratings?

A Measured viewing.

Q Well., yes or no?

A Yes.

Q Now, do you actually make computations

pursuant to Article 87
A Wever in my whole life. I pray to Ged
that doesn't happen.

Q Have you ever been involved with

people who were doing it or overseen it,

specifically?
A NHo, never specifically.
Q Wow, it continues for another couple

of sentences, and then in the middle of the
paragraph it says, "Next, the simuleast weight" -

-~ vou see that?

A Teu,
[+] Pew isn detormined by wdjuvsting supnly
weight," and it continues. Is it your -- strike

that. Lo vou know what simulcast weight means?
fiow taere is words here that describe if, but do
yeu have ar undexstanding of it yveusself?

A Tt means that no value is added if you
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continue on in this article.

Q Well actually what I'm asking if you
know what simuicast weight is teo begin with?

A Yes. Simulcast weight, as I was
attempting very unartfully to explain to Judge
Strickler, has to do with a diminution of walue
toe the extent -- in the royalties paid to the
extent that the work is broadcast, or
retransmitted, excuse me, in more than one
distant market at the same time.

Q And so, the simwlcast weight, I think
what your saying i;, is only a factor if, in
fact, there's a simulcast circumstance going on?

¥ That is my understending, ves.

Q And that's what's said, I think, in
the second to iast sentence, which begins, "The
viewing weight is then calculated,” correct, "by
multiplying the simulcast weight by viewing
factors, " correct?

A Yes,

Q S0 in other words, the second to last

sentence is saying, 1f there is a simulcast
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weight, then we multiply it by the viewing
weight, correct?

A 1f there is a simoulcast weight, I
believe -- well, you kpow, I can't really opine.
I was going to say that I believe -- I think I
know how it'm done, but I'm not going to opine
because I'm not certain. I've never directly
donn it myself.

Q Ckay. You'd agree with me that the
word ratings deesn't appear anywhere in here,
does it?

A No, but that nas --

Q Well isx that -- does it appear or not?

That's my guestion.
A llo, it does == absolutely, the word

EATLNES NEVEL ALDEAYS.

Q ke,

A Or on the AGICOA website, for thset
matTer.

Q Let's turn to the AGLCOA website.

Thar vouid be Sxhibit 152. And now, on this

first puge here, I don't see anything here that

L)

h
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discusses any analysis on a program by program
basis.

A Ho, because the distribution rules are
written in a fairly general way, they're not
updated on the website as Ffreguently as they are
updated in live, in real life.

Q Okay. Are you familiar enough -- are
you generally familiar with the AGICOR critexia
for this distribution?

A 1'm extremely familiar with the AGICOA
criteria, for all the reasons I said when I was
taliking te Mz, Plovnick.

Q knd part of that criteria is a
function of day part viewing, is it not?

A Ho. It is -- well, let me rephrase.
In cases where AGICOA is able to buy program-
specific viewing, so I Love Lucy is -- which I
believe isn't transmitted any more, but let's
Just use that, is retransmitted in Germany on X
day ot that time, if those ratings, if that
audience measurement s available to buy it is

purchased uano used, eand that's why the lancuage
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here in the middle says, "Having allocated
royalty broadcast to broadcast on the basis of
duration and awdience, AGICOR then identifies,"
et cetera, et cetera.

Q hnd again, audiences are defined,
audience means, could mean -—

A Mo, it couldn't ==

Q Well let me -- I haven't even put It

inte a question yet. I know what you said you
think audience means, but again, the word ratings
doesn't appear in here, anywhere in this, that
particular page, does it?

It deoesn't say that -- in that
particular page, I think you'd agree with me that
in that particular page, it deesn't say that the
-~ that when they rafer to andience, they'rs
measuring avdience by vatings as opposed to by
day part or sorme other factor. Would wou agree
me theite?

A Woas & world agree with = that --
Q Well thac's, that's depending ca --

again, that's the question., Do you agrees with me

Neal R. Gross and Co., Inc.

Washington DC

WWW. nealrgross.com



Distribution Hearing Exhibit 8009

(202) 234-4433

253

that that is not --

.y 1 would not, I would not agree. I
would agree that someone who picked up the
wehsite and looked at it might pessibly draw that
conclusion, yes.

Q “hank you, Because in that page, the
words ratings don't appear, correct?

A That's right.

Q Okay. Let's move on to the same
exhibit, and that, the page% aren't really

numbered, so I'm going to have to count. It

would be, let's see, one, two, three, four, five,

six, seven, eight, nine, the ninth page. At the
top it says, remuneration.

.Y Got it.

Q And the -- and this is a bunch of

guestion and answers, and the third from the
bottom, there is a question that says, “How much

will I get paid for my works?" You see that?

A Yes.

s} The seminal guestion we're all here
for.
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A Right.

Q The answer is, it says, it starts out,
"The amowvnt you'll get paid depends upon the
overall amount AGICOA collects in a given
country. The specific calculetion of the amount
you will get is itseif based on non-
discriminatory, objective criteria.

A Yes.

Q So clearly this is geing to
peotentially answer the guestion, what's the
criteria, right?

A Such as, are the next words.

Q Right, so Ysuch as the duration of the
work." Period. So, cbviously that's one of the
factors AGICOA used, is how long the program is,
correct?

A Corgmct. That iy corract.

Q S0 xight there we know that AGICOA is

not besing its distribution solely on ratings,
but at Least in purt on duration off the work. Is
Chat true?

A Tt is trve. It wouid be impossible to
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pay solely on the ratings without a factor for
duration, otherwise how would you know when to
stop measuring the ratings?

Q All right. There is an excellent
point, why I think it's a good metric. The next
sentence begins, "A prime time retransmission of
a work with a duration of &0 minutes in an
important TV retransmission market like the
Fetherlands would yield a larger amount than a
smailer market like Slovenia. Period.

And then the final sentence says,
"Also, a retransmission during prime time will
yield more tﬁan retransmission at any other
time."

JUDGE STRICKLER: Because it's at
other time, is that ockay?

MR. BOYDSTOM: Oh thank you. I'm
sorry. At other time.

THE WITNESS: Yes, again -—-

MR. BOYDSTOW: We don't need to --
yes. Some of those ground rules moving quickly.

BY MR. BOYDSTON:

.
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Q Clearly that last sentence is
referring to a day part apalysis. Hould you

agree with me?

A 1 -- no. No. It refers to the
reality --

Q You don't know ~-

A No. It refers to the reality that

more people watch TV, and therefore the avdience
rating or measurement would be greater in prime

time as a general rule. It's a website --

0 Right.
A == reference,
a Is it your testimony that the notion

that people watch more in prime time than 3
o'clock in the morning, are you saying that's not

& day part enalvais?

o As 8 general rule, [ nk that's an
zccurate way to reflect in a generzl way, the way
that the distribution process works,

Q T agree. To me that sounds like a day
part viewing enalysis. Oo vou disagrese?

A 1 do,
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MHR. BOYDETON: Okay. MNothing furthex.

JUDGE STRICKLER: (uick guestion fox

you, Ms. Znunders. In the AGICOA document, there
is no reference to the use of ratings for
wialuation -- for distribution purposes. hm I
right?

it is -

THE WITHESS: MNo sir.

th2re's a rvefeience to audience only. Thexe is
no reference to i1atings. That's correct.

JUDGE STRICKLER: If ratings aie; in
fact, vsed for distribution purposes through
AGICOA, du you find it odd that there's no
reference to ratings at all in the document?

‘THE WITHNESS: MNeo, no. Because this
document was written by Francophones, or possibly
someone else who had it translated into English.
Ho, il doesn't strike me as odd at all.

JUDGE STRICKLER: How about, going
back to the document with regard to the Canadian
Collective.

THE WITRESS: There's no reference --
JUDGE STRICKLER: Wow there's no
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reference to ratings at all, do you -- they --
sometimes they're Francophones and sometimes
they're not.

THE WITHESS: Yes. HNot in this case.
Mot in the case of the people that wrote those
rules. They're not Francophones.

JBUGE STRICKLER: So, do you find it

unusual or odd that there's no reference to
ratings at all in the Canadian Collective
document ?

THE WITHESS: The reference to viewing
or viewership, I think, to me is eguivalent, and
1 an sure that that was simply a choice.

JUDGE. STRICKLER: That you -- a choice
of language that vou --

THE WITHRES: The =-- yws, & cholece of

lLanguage, EHCWSE mE, YyeI.

JUDGE STRICKL

So you tyeat

viewership ay egoivalent --
THE WITNESS: Yes.
SUDGE BTRICKHLER:

== L0 Iatinga?

THE WITNESS: Yes.

A2
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MR, BOYDSTOM: I have nothing further,
Your Honor.
MR. MACLEAN: Your Honox, could I vary
quickly cross again based on what's been asked
and what -- by Judge Stxickler and Mr. Boydston?
JUDGE BARWETT: ©h yes, I'm sorry.
MR. MACLEAN: Can I do it from here?

JUDGE BARNETT: If you speak up.

#R. MACLERN: Thank you. I will.
CROSS-ERAMINATION

BY MR. MRACLEAN:
Q Ms. Saunders, could youw -- and I

apologize, bot could you remind me of what your
position is with the CCC?

A I am -— 3 supervise the executive

irectoy of the CCC and all of the CCC staff.

+] In that capacity, you are in some
measure, and perheps evVen & great meEasure,
responsible for wmuch of the operations of the
cece?

A ¥ am folly responsible, along with the

execotive director, for the operations of the

cce.

Q Does this -- in conducting this
process, this royalty distribution process, does
the CCC acguire ratings data?

A I believe that they do. I know that
-- you're asking me a hard one now, because I do
approve the budget, but they acguire broadcast
data and they -- I don't know the answer. I'm so

sorry. I would love to say yes. 1I'm sure that

the answer is yes. But I can't 100 percent.

They have to, but I can't recall. I'm so sorry.

Q Same question with respect to AGICOA,
do they acquire ratings?

A Yes. That I know of, because I'm on
the finance committes and I have to review and
approve the budget, Iuoy does that for us ¢
CCC, revieas and epprove the budget, or pucs the
pudget together.

Q Lucy?

Y MedenLzor, excuye ne, YJes, zhe

executive director.

(o] So that AGICOA -- betause you review
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and approve the budget, or because you
participate in the review and approval of the
budget, you know that AGICOR acguires ratings

data for use in this process?

A Yes, I do.

o It is enormously expensive?

A It is enormously expensive.

Q Is there any reason why you would

acguire that enormously expensive data 1f you
were not going to use it?

piy Ho. Hone that I can think of.
Q Thank you.

JUDGE STRICKLER: Could I have a
guestion for you, Ms. Saunders?

THE WITHESS: Yes.

JUDGE STRICKLER: With regard to
acguiring viewership ratings information as
counsel just asked you about, is that necessarily
separate and apart from making any determinations
us to value, in general? Is it also necessary,

when you're doing the simulcast allocations, to

have the viewership ratings?
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THE WITNESS: You would have to have
the incidence of retransmission of the signal

into the market, Your Honor. 1 don'‘t know that
you would need to know how many viewers received
it in a market. RAgain, I am not 100 percent

sure, I apologize. I don't have a very good
familiarity with the simulcast.

JUDGE STRICKLER: I'm going back to
that penuitimate sentence in Exhibit 163, which
says --

THE WITNESS: Yes, yes.
JUDGE STRICKLER: 1In the simulcast
context --

THE WITKESS: Yes.
JUDGE STRICKLER: Tell me when you're
with me. ORkay? g

"

WITNESS: Yes, yes,

JUDGE STRICHLER: The viewing welght
is then calculated by muitipiying the simulcast
weight by viewing factors, wilch refiect the
reletive apount of viewing --

THE WITHESS: Rignt.

et

£i
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JUDGE STRICKLER: -~ of CCC shows on

distant signals,

THE WITNESS: Right.
JUDGE STRICKLER: Bt cetera. So if
for no other reason, anyway -- they may have

cther reasons as well, but for no other reason,
am I correct that you would need ratings
information simply to perform the task that's
suggested ir that second -~ in that penultimate
sentence?

THE WITHESS: You would need ratings
information to perform the task in, that's
described here, but you would not -- I don't
think you would need -- and I'm a little bit out
of my expertise here, but I don't think you need
ratings specifically for the simulcast
determination because it has to do with the |
market.

5o the retransmission impact in a
murket == so the city is basically discounted, or
the reception zone of the signal i# discount

whereas that part, that market is not included in
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determining the value of royalties that are going
to be distributed.

I'm saying this in a really confusing
way. I wish I could find a way o say it in a
less confusing way.

JUDGE STRICKLER: Well, it sounds to
me -- maybe I'm wrong, but the sentence speaks
for itself, because it says, “The viewing weight
is then calculated by multiplying the simulcast
weight by viewing factors, which reflect the
relative amount of viewing of CCC shows on
distant signals on the applicable day of the week
and during the applicable time period when the
retransmission occurred."

THE WITNESS: Right.
JUDGE STRICKLER: That sound to me,
anyway, Like you're talking apout ratings
necessary to see how much viewing was occurring
on the retwansmitted station.

THE WITHNESS: I acree with you, It

does sound that way. #hen I look up here -o

simulcast weight, the definition of how it's
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determined, it says, “"The simulcavt weight is
determined by adjusting the supply weight." So I
think it -~ that factor impacts the supply
weight .

In other words, if it's a two-hour --
if it's @ one-houx show and it's retrunsmitted
twice, it doesn't get the full value of the kwo
houis, that's right.

JUDGE STRICKLER: My point was a much
moie specific point in that which is simply that
counsel was trying to establish with you that you
acquire ratings information, and it may be the
caxe that you acguire ratings information for
that reason, not for any additional reason,
although it may be for an additional xemson.

THE WITHESS: It could be. I'm going
to make it my personal mission to lsarn all about
simuleast weighting, as soon as I leave here
today.

JUDGE STRICKLER: Well that's all well

and good, but since you haven't done -- made it

your personal mission yet --
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THE WITHESS: I have not.

JUDGE STRICHLER: That doesn't help me
a whole lot, does it?
I'm so

THE WITNESS: I have not.

happy everyone asked me all these guestions about
it.

JUDGE BARNETT: Anything further, Ms.
Plovnick?

M5. PLOVHICK: I have nothing further,
Your Homox.

JUDGE BARNETT: Anything further based
on Judge Strickier's questions?

MR. BOYDSTON: Mo, Your Honor.

MR. MACLEAN: ®o, Your Honor.

JUDGE BARHETT: Thenk you, Hs.
Saunders., Tou mey step doun.
(Witness axcusnd)
JURGE BARNETT: Ms. Plovnick, you hawve
One moXe Withess voday?

MS. PLOVEICK: Yex. So the MPAA calis

Jonds Mmrtin.

HA. BOYDITOY: Your Honer, for the
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record, we have the same objection to Ms. Martin
as we do to Ms. Saunders. The circumstances are
the same, therefore we object to Ms. Martin's
testimony.

MS, PLOVKNICK: Your Honor, the
circumstances are actually not the same. Ms.
Martin's direct testimony was admitted by
stipuiation by IFG, and then when Mr, Galaz
testified yesterday he went at length to
criticize Ms. Martin's testimony orally. In his
written rebuttal statement, all he simply does is
reference, at least the one directed at MPAR
sinply just references IPG Exhibit 150 and
doesn't have any further analvsis or description.

But yesterday ip oral testimony he
went at length to go and really chalienge Ms.
Martin's credibility and the credibility of her
data, which is & part of MPRA'z analysis. So we
are calling her as a rebuttal witness to respond
to that oral testimony of Mr. Galaz yesterday.

MR. BOYDSTOR: Your Homor, the

situation i=s slightly different as Ms. Plovnick
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stated, because Ms. Martin did present a written
statement. However, we are not challenging the
issues about the CDC data that we brougnt up
yesterday have nothing to do with any challenge
of ours at the MPAA. That's why there's nothing
in our written statement or rebuttal statement
attacking the MPAA's u;e of the CDC data.

We have no problem with their use of
the CDC data in any condition. So -- and we'll
agree to that here and now if it will take care
of Ms. Jonda's, Ms. Martin's testimony. We have
no challenge to the MPAR's use of the CDC data.

MS. PLOVNICK: I'm a little confused
because -- so we perceived that the testimony
that Mr. Galaz stated yesterday to pe directed at
Me. Martin and her cepwdibility and her COC data
and analysis.

M. BOYDSTON: He, it's not.

M5, PLOVMICK: This is not what --
MR, BOYDSTCN: Weo, itn's not., Your

#onor, the MBEA only uses the COC data im the

process of choosing its satellite statlion lineup
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